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(c) Contracts shall provide that the
FEHB carriers’ rights to pursue and re-
ceive subrogation or reimbursement re-
coveries arise upon the occurrence of
the following:

(1) The covered individual has re-
ceived benefits or benefit payments as
a result of an illness or injury; and

(2) The covered individual has ac-
crued a right of action against a third
party for causing that illness or injury;
or has received a judgment, settlement
or other recovery on the basis of that
illness or injury; or is entitled to re-
ceive compensation or recovery on the
basis of the illness or injury, including
from insurers of individual (non-group)
policies of liability insurance that are
issued to and in the name of the en-
rollee or a covered family member.

(d) A FEHB carrier’s exercise of its
right to pursue and receive subrogation
or reimbursement recoveries does not
give rise to a claim within the meaning
of 5 CFR 890.101 and is therefore not
subject to the disputed claims process
set forth at 5 CFR 890.105.

(e) Any subrogation or reimburse-
ment recovery on the part of a FEHB
carrier shall be effectuated against the
recovery first (before any of the rights
of any other parties are effectuated)
and is not impacted by how the judg-
ment, settlement, or other recovery is
characterized, designated, or appor-
tioned.

(f) Pursuant to a subrogation or re-
imbursement clause, the FEHB carrier
may recover directly from any party
that may be liable, or from the covered
individual, or from any applicable in-
surance policy, or a workers’ com-
pensation program or insurance policy,
all amounts available to or received by
or on behalf of the covered individual
by judgment, settlement, or other re-
covery, to the extent of the amount of
benefits that have been paid or pro-
vided by the carrier.

(g) Any contract must contain a pro-
vision incorporating the carrier’s sub-
rogation and reimbursement rights as
a condition of and a limitation on the
nature of benefits or benefit payments
and on the provision of benefits under
the plan’s coverage. The corresponding
health benefits plan brochure must
contain an explanation of the carrier’s
subrogation and reimbursement policy.
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(h) A carrier’s rights and responsibil-
ities pertaining to subrogation and re-
imbursement under any FEHB contract
relate to the nature, provision, and ex-
tent of coverage or benefits (including
payments with respect to benefits)
within the meaning of 5 TU.S.C.
8902(m)(1). These rights and respon-
sibilities are therefore effective not-
withstanding any state or local law, or
any regulation issued thereunder,
which relates to health insurance or
plans.

[80 FR 29204, May 21, 2015]

§890.107 Court review.

(a) A suit to compel enrollment
under §890.102 must be brought against
the employing office that made the en-
rollment decision.

(b) A suit to review the legality of
OPM’s regulations under this part
must be brought against the Office of
Personnel Management.

(c) Federal Employees Health Bene-
fits (FEHB) carriers resolve FEHB
claims under authority of Federal stat-
ute (b U.S.C. chapter 89). A covered in-
dividual may seek judicial review of
OPM'’s final action on the denial of a
health benefits claim. A legal action to
review final action by OPM involving
such denial of health benefits must be
brought against OPM and not against
the carrier or carrier’s subcontractors.
The recovery in such a suit shall be
limited to a court order directing OPM
to require the carrier to pay the
amount of benefits in dispute.

(d) An action under paragraph (c) of
this section to recover on a claim for
health benefits:

(1) May not be brought prior to ex-
haustion of the administrative rem-
edies provided in §890.105;

(2) May not be brought later than De-
cember 31 of the 3rd year after the year
in which the care or service was pro-
vided; and

(3) Will be limited to the record that
was before OPM when it rendered its
decision affirming the carrier’s denial
of benefits.

(e) A suit for equitable relief founded
on 5 U.S.C. chapter 89 that is based on
5 U.S.C. 8902(p) and is governed by 5
CFR part 890 must be brought against
OPM by December 31 of the 3rd year
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after the year in which disputed serv-
ices were rendered.

[61 FR 15179, Apr. 5, 1996, as amended at 86
FR 36947, July 13, 2021]

§890.108 Will OPM waive require-
ments for continued coverage dur-
ing retirement?

(a) Under 5 U.S.C. 8905(b), OPM may
waive the eligibility requirements for
health benefits coverage as an annu-
itant for an individual when, in its sole
discretion, it determines that due to
exceptional circumstances it would be
against equity and good conscience not
to allow a person to be enrolled in the
FEHB Program as an annuitant.

(b) The individual’s failure to satisfy
the eligibility requirements must be
due to exceptional circumstances. An
individual requesting a waiver must
provide OPM with evidence that:

(1) The individual intended to have
FEHB coverage as an annuitant (re-
tiree);

(2) The circumstances that prevented
the individual from meeting the re-
quirements of 5 U.S.C. 8905(b) were be-
yond the individual’s control; and

(3) The individual acted reasonably
to protect his or her right to continue
coverage into retirement.

[72 FR 19100, Apr. 17, 2007]

§890.109 Exclusion of certain periods
of eligibility when determining con-
tinued coverage during retirement.

(a) Except as provided in paragraph

(b) of this section, periods during which

temporary employees are eligible

under 5 U.S.C. 8906a to receive health
benefits by enrolling and paying the
full subscription charge, but are not el-
igible to participate in a retirement
system, are not considered when deter-
mining eligibility for continued cov-
erage during retirement. For the pur-
pose of continuing coverage during re-
tirement, an employee is considered to
have enrolled at his or her first oppor-
tunity if the employee registered to be
enrolled when he or she received a per-
manent appointment entitling him or
her to participate in a retirement sys-
tem and to receive the Government
contribution toward the health bene-
fits premium payments.

(b) A temporary employee eligible
under 5 U.S.C. 8906a may continue en-
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rollment as a compensationer if he or
she has been enrolled or covered as a
family member under another enroll-
ment under this part for:

(1) The 5 years of service imme-
diately preceding the commencement
of his or her monthly compensation; or

(2) During all periods of service since
his or her first opportunity to enroll, if
less than 5 years. For the purpose of
this paragraph, an employee is consid-
ered to have enrolled at his or her first
opportunity if the employee registered
to be enrolled when he or she first be-
came eligible under 5 U.S.C. 8906a.

[568 FR 47824, Sept. 13, 1993]

§890.110 Enrollment reconciliation.

(a) Each employing office must re-
port to each carrier or its surrogate on
a quarterly basis the names of the indi-
viduals who are enrolled in the car-
rier’s plan in a format and containing
such information as required by OPM.

(b) The carrier must compare the
data provided with its own enrollment
records. When the carrier finds in its
total enrollment records individuals
whose names do not appear in the re-
port from the employing office of
record, the carrier must request the
employing office to provide the docu-
mentation necessary to resolve the dis-
crepancy.

[63 FR 59459, Nov. 4, 1998; 63 FR 64761, Nov. 23,
1998]

§890.111 Continuation of eligibility for
former Federal employees of the Ci-
vilian Marksmanship Program.

(a) A Federal employee who was em-
ployed by the Department of Defense
to support the Civilian Marksmanship
Program as of the day before the date
of the transfer of the Program to the
Corporation for the Promotion of Rifle
Practice and Firearms Safety, and was
offered and accepted employment by
the Corporation as part of the transi-
tion described in section 1612(d) of Pub-
lic Law 104-106, 110 Stat. 517, is deemed
to be an employee for purposes of this
part during continuous employment
with the Corporation unless the indi-
vidual files an election under
§831.206(c) or §842.109(c) of this title.
Such a covered individual is treated as
if he or she were a Federal employee
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